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PART 1

OVERVIEW ON DEFAMATION



Meaning




What is defamation?



» Defamation is an untrue statement that
damages the Plaintiff’s reputation and has
been communicated to a person other than

the Plaintiff.



Defamatory statements are “words that tend
to lower the Plaintiff in the estimation of
right-thinking members of society generally”.
The statement might also be defamatory if it
would cause the Plaintiff to be “shunned or
avoided” or when it is calculated to hold the
Plaintiff up to “hatred, contempt, or ridicule”.



Who can sue and be sued?



Living persons and corporations (including
incorporated owners under the Building
Management Ordinance), trade unions, etc.
can sue for defamation.



» The Plaintiff may have a claim against anyone
participating in the chain of publication of the
defamatory statement, including the
author/speaker of the statement and anyone
participating in its distribution, even if he is
just a mere repeater.



Elements of defamation



»  The Plaintiff has to prove: -

(i) thereis a defamatory statement (i.e. the
ordinary and natural meaning of the
statement as understood by a reasonable
man would carry the libelous meaning);

(ii) the statement refers to the Plaintiff; and

(iii) the statement is published or conveyed by

the Defendant to some third party.




Regardless of whether the Plaintiff intended
to defame another person or not, as long as a
reasonable man would understand the
ordinary and natural meaning of the
statement as defamation, the statement can
be a defamatory statement.



Libel and Slander




» Defamation can be in permanent form (e.g.
writing) or transient (oral).



Libel refers to a statement published in
permanent form, for example, in books, films,
newspaper and internet postings. It is said to
be “actionable per se” in law (i.e. by itself and
without proof of any damage).



By contrast, slander refers to a transient
statement, for example, spoken words.
Subject to some exceptions, slander generally
(though not always) requires proof of actual
loss suffered by the Plaintiff before it is
actionable.



PART 2

USUAL DEFENCES OF
DEFAMATION



Justification




» The defence of justification applies if it can be
proved that the statement in question is true
or substantially true.



Qualified privilege




The defence of qualified privilege may sustain
if there is a legal, social or moral duty or
interest to publish the statement, and it is
only published to people with a
corresponding duty or interest to receive it.



» The statement should also be made honestly
and without any malice.



Fair Comment




For a defence of fair comment to succeed, the
statement must be an honest comment or
opinion on a matter of public interest and
based on facts which are true or protected by
privilege.



The comment must also indicate the facts on
which it is based and be set in such a context
so as to put the reader or listener in a
position to reach their own view about
whether the comment is well-founded.



Statutory Defences



» e.g.:Section 29A of Building Management
Ordinance



S.29A of BMO

“ (1) No member of a management committee, acting in
good faith and in a reasonable manner, shall be
personally liable for any act done or default made
by or on behalf of the corporation—

(a) in the exercise or purported exercise of the
powers conferred by this Ordinance on the
corporation; or

(b) in the performance or purported performance of
the duties imposed by this Ordinance on the
corporation.”



Woo Tak Yan v Lam Sik Chuen

(2011)



The Management Committee displayed a
document entitled “No-Confidence Motion”
issued in the name of the Incorporated
Owners in respect of two members of the
Incorporated Owners (including the Plaintiff)
regarding default in payment of management
fees by the Plaintiff, who was also the
treasurer of the Management Committee.



» The Motion included the following
statements:-
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The Plaintiff claimed that the Motion
contained defamatory words and sued
another member of the Management
Committee (Defendant).



» The Court held that in addition to the
defences of justification and qualified
privilege, the Defendant could also make out
a defence under Section 29A of the Building
Management Ordinance, since he was acting
in good faith and in a reasonable manner in
discharge of his duties as a member of the
Management Committee at the material
times, the Defendant should be absolved
from any personal liability.



Leung Chi Ching Candy v
Yeung Hon Sing (2019)




The chairperson of the management
committee of the Incorporated Owners
published six articles containing statements
that are alleged to be defamatory of the
former chairperson of the management
committee.



» The statements include the following :-
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» The former chairperson brought an action
against the sitting chairperson for
defamation.



» The Court held that since Section 29A is only
applicable where the defendant acts in good
faith and in a reasonable manner, the defence
is not available in the present case, as the
Defendant made attacks on the Plaintiff s

personality, integrity and character and knew
that his claims had no factual basis.



PART 3

DEFAMATION ORDINANCE
(CAP. 21)



Statutory definition of
Defamation




Section 2 of the Ordinance provides that for
the purposes of discussing defamation,
“words” (Z34]) includes pictures, visual
images, gestures and other methods of
signifying meaning.



» The Ordinance made it clear that “words”
would include some other possible means of
publication



The publication of libel
known to be false




Section 5 of the Ordinance makes it clear that
any person who maliciously publishes any
defamatory libel and who knows that the libel
is false will be liable for up to 2 years’
imprisonment and in addition to pay such
fine that the court may award.




Admissibility in evidence of
an apology




Section 3 permits a person to give evidence
of an apology made for the defamation
before the court action has begun or as soon
afterwards as possible, but this is only for the
purpose of mitigating damages.



Section 4 allows a defendant to rely on a
defence for libel contained in a newspaper
that the libel was published without actual
malice and without gross negligence, that he
put in the newspaper a full apology for the
libel before the court action was commenced
or as soon afterwards as possible, and that he
has paid money into the court by way of
amends.



Section 25 also allows a defendant, in case of
unintentional defamation (i.e. he did not
intend to defame the plaintiff), to raise a
defence that he published the defamatory
words innocently in relation to the plaintiff, if
he also pays a sum of money into court as an
“offer of amends” as soon as practicable after
the defendant knows of the defamation.



An offer of amends means an offer to publish
a suitable correction of the defamatory words
and a sufficient apology to the plaintiff, and if
copies of the document containing the words
have been distributed with the defendant’s
knowledge, to take such steps as are
reasonably practicable to notify persons who
have received the distributed copies that the

words are alleged to be defamatory of the
plaintiff.



It should be noted that the Apology
Ordinance (Cap.631) was enacted in 2017
which primarily enables a person to make
apology under certain circumstances without
incurring liability (merely because of the

apology).



The Apology Ordinance makes it clear in
section 11(b) that it does not affect the

operation of sections 3, 4 or 25 of the
Defamation Ordinance.



PART 4

DECIDED CASES



Pac Fung Feather Co Ltd v The
IO of Hoi Luen Industrial
Centre & Anor (2021)




Background




» The Plaintiff is an owner of a flat in the suit
building of which the 15t Defendant was the
10. The 2" Defendant was the chairperson of
the management committee of the IO.



» The lO received a letter from the Buildings
Department that unauthorized building works
blocking the common corridor and access to
the fire exit were discovered and must be

cleared.



The |0 requested the Plaintiff, who had built
the walls forming the blockage, to rectify the
situation by written notices which were
ignored by the Plaintiff. The IO then painted
a notice in red paint on the walls, which the
Plaintiff painted over, and the 10 posted a

notice on the walls, which the Plaintiff took
down.



The 10 posted a notice on the Ground Floor,
which stated that (i) the Plaintiff was occupying
about a thousand square feet of common parts
and blocking the fire exit; (ii) the Plaintiff had
damaged notices issued by the 10, with four
criminal damage cases reported to the police;
(iii) the Plaintiff’s conduct was extremely
contemptible as it seriously affected safe fire
escape and she delayed in responding to the 10’s
demands; and (iv) the 10 was considering taking
legal action against the Plaintiff.



The 10 posted another notice, which was 1.4
metres x 2 metres in size, on Ground Floor
and onto the exterior wall of the building,
and also included remarks in their Chinese
newsletter that the Plaintiff’s encroachment
included 2 sections of the fire escape was
estimated to amount to 2,000 square feet.



The Plaintiff sued the 10 and its chairperson

for defamation, specifica
their statement that the

ly with regards to
Plaintiff’s

encroachment amounted to 2,000 square
feet when this was not factually true.



Decision




Defamatory Meaning



The offending words should be construed in
their natural and ordinary meaning, which is
the meaning in which reasonable people of
ordinary intelligence, with the ordinary
person's general knowledge and experience
of worldly affairs, would likely to understand
them.



» Areasonable person would consider that
conduct by an owner encroaching on
common parts of nearly 1,000 or 2,000
square feet as unlawful, selfish and
inconsiderate, not to mention the IO’s
condemnation of the Plaintiff’s conduct as
being extremely despicable. The IO’s
statements were found to be defamatory in
nature.



> |tis sufficient if the substance of the libel is

justified. There is no need to prove peripheral
facts that do not add to the defamation or

introduce any matter that might give rise to a
separate action.



Justification



In this case, the court opined that as the
notices had mentioned substantial occupation
of the common parts, the impact provided by
the allegation that the occupation blocked off
an area of 1,000 or 2,000 square feet was not
as sharp or distinct and there was no need for
justification for that specific phrase “/£ 7 [ 7
NI T I/ EEE S 8B I 2 A 74T
. Therefore, the defence of justification
succeeds.



The court referred to section 26 of the
Defamation Ordinance and found that even
though the area of encroachment was in fact
a little under 300 square feet, because an
area of this size was already substantial and
because of the Plaintiff’s conduct in relation
to the works, the 10’s statement did not
cause material injury to the Plaintiff that it
did not already suffer.



Qualified Privilege



Further, the 10 and its chairperson were
under a duty to take all reasonable steps
concerning managing the common parts,
including communicating with the owners
and occupiers information and warnings in
respect of any risks in safety in the building,
and the owners and occupiers all had a
reciprocal interest to receive this information.



» The Plaintiff argued that by posting several
large notices in the common parts of the
building, even visitors of the building would
see the notices, so the 10’s conduct exceeded
the reasonable limit of qualified privilege.



However, the court held that the 10 had the
right to communicate this information
through posting notices in the common parts
of the building, particularly as the previous
notices posted on the encroaching walls had
been taken down by the Plaintiff. The
additional exposure to visitors would not be
substantial.



As a result, the 10 and its chairperson also
succeeded in the defence of qualified
privilege when the notices did not exceed the
reasonable limit of the privilege. While the
IO was factually wrong in their statement
about the encroachment covering 2,000
square feet, they were just objectively wrong
and careless, which would not be sufficient to
constitute malice and deprive them of the
defence.



» The court dismissed the Plaintiff’s claim and
ordered the Plaintiff to pay the legal costs of
the |10 and its chairperson.



Tsui Wai Yip v Lam Mo Chiu

(2021)



Background




The Plaintiff and the Defendant are both
owners in the suit building. The Defendant
was also the chairman of the management
committee of the |0 of the building.



» The minutes of an Annual General Meeting of
the 10 included the following statement (First
Statement):-



First Statement
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» The minutes of another Annual General
Meeting of the 10 held two years later
included the following statement (Second
Statement):-



Second Statement
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Decision




Defamatory Meaning



The court held that the First Statement, when
read in the proper context, was not
defamatory of the Plaintiff because an
ordinary, reasonable and fair-minded reader
would have found out that the First
Statement as a whole contains several parts
and might not be referring to the Plaintiff.




As for the Second Statement, the court held
that while the contents were defamatory, but
the Defendant’s defences of justification, fair
comment and qualified privilege were
accepted.



Justification



»  With respect to the defence of justification,
the court held that the whole of the First and
Second Statements can be justified by facts.



Fair Comment



>

As the First and Second Statements were
made when the Defendant was chairman of
the management committee of the IO, he
was reporting on various matters relating to
the management of the suit building and
merely discharging his duty as chairman and
reporting a matter of public interest to the
owners and residents of the suit building
attending the general meeting.



There was also no evidence to show that the
Defendant did not honestly hold the view he
expressed or that he was acting in malice, or
that the First and Second Statements were
based on untrue facts. As such, the First and
Second Statements would be a fair comment
which could have been made by an honest
and reasonable person.



Qualified Privilege



The Defendant, as the chairman of the
management committee of the |10 at the
time, had the moral and social duty to make a
comment relating to the relevant matters and
the owners and residents had a
corresponding interest in receiving his
comments at the AGM.



As there was insufficient evidence to
establish that malice was the Defendant’s
dominant motive or that the Defendant did
not believe the First and Second Statements
were true, the defence of qualified privilege
was available to the Defendant.



In view of the above, the court ordered that
the Plaintiff’s case be dismissed and that the
costs of the Defendant be paid by the
Plaintiff.



Leung Chi Ching Candy v
Yeung Hon Sing (2019)




Background




The Plaintiff was the chairperson of the
management committee of the 10 of Cheerful
Garden in 2011-2012, and the Defendant held

the same position from 2010-2011 and 2012-
2015.



While the Plaintiff was the chairperson, she
proposed a major renovation of the Estate
and invited tenders for a consultant and
contractors for the proposed renovation.



Subsequently, when the Defendant was
elected as the chairperson, the major
renovation was voted down by the majority
of the owners. It was alleged that the
Plaintiff and her supporters organized various
disturbances and harassing events in the
Estate in an attempt to force the Defendant
to vacate from the office as chairman and for
the Plaintiff to be re-elected in his place.



The Defendant published six separate articles
about certain wrongdoings by the Plaintiff
concerning the major renovation, tender
process for selection of a consultant for the
security service contract, and various
allegations about the Plaintiff’s behavior and
character and general negligence as
chairperson of the 0.




All six publications were sent to the owners of
the Estate by way of leaflets minutes of 10
general meeting which recorded certain
words spoken by the Defendant in the
meeting and a letter enclosing extracts of the
said minutes.



» The 1t article contained the following
statements:-
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» The 2" article contained the following
statements:-
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The 4t article contained the following
statements:-
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» The 5% article contained the following
statements:-
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The Plaintiff sued the Defendant for
defamation, and the Defendant raised the
defences of qualified privilege, justification,
and fair comment.



Decision




Justification



» The defence of justification failed because the
Defendant was unable to prove that the
relevant statements were true.



Qualified Privilege



The defence of qualified privilege also failed
because the statements were made with
malice. The court held that the Defendant
knew that his statements were false and were
not published with a proper purpose like
enabling an uninhibited and two-way
opportunity for concerns or matters about
the management of the Estate to be
addressed.



Fair Comment



»  Most of the defamatory stings were
imputations of fact and not comments.
Furthermore, there was no factual basis to
support the Defendant’s allegation that the
Plaintiff had not properly discharged her
duties as a chairperson.



The court entered judgment against the
Defendant in the sum of HKS400,000.00 and
granted an injunction to restrain the
Defendant from publishing the 6 articles or
similar words or representations defamatory
of the Plaintiff.



Tam Heung Man v The 10 of
Lung Poon Court (Blocks A-F)
[2019] [REF 8]




Background




» The Plaintiff was a District Councillor and the
Defendant was the Incorporated Owners (10)
of the suit estate.



» The Plaintiff issued a Working Report
containing issues relating to her work as a

District Councillor in the estate, after which
the |10 published two Notices.



The 15t Notice
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The 15t Notice
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The 2" Notice

" R BB R
PR 72 ST H KR RSG5 L5 AT A
NIEH Z e 2 75 K EFCEE - [T R K 27285 -
% e o BRI [T 23R S IR, BOEERL » %t 2 —
EARILAFTER L] HilF ot IR E e E 2 A -
B ES TA@AREEIPR - INEE 5 PR L5
£ o DL ii% i SHT A FE T T4 BHLERE
EE - ZFRECEHRYT » #Zi# 28 hecas a0 Bk
LR B FIGE R ZEE -

Zak 5 _LITR  ATFZ KA BraiE Sy - 2SR
PG 2L RIFFEF RIS » #2c1ai 1 B RETFH
FelViZam * iR BHER 0 [CE IR 1 2
[ESGHTE R o DK BRE BT L1 B R F a7 T T/
B R




» The Plaintiff sued the 10 for defamation and
the 10 raised defences of justification,
qualified privilege, and fair comment.



Decision




Justification



The defence of justification failed because the
|0 did not identify what meanings they were
seeking to justify, but even if that were not
the case, the Court held the justification
defence would still fail because the 10 was
unable to prove that the statements were
true.



Qualified Privilege



While the Notices did relate to the affairs of
the Estate and were published by the 10 to all
the owners of the Estate and were published
on occasions of qualified privilege, the
defence of qualified privilege failed because
the statements were made with malice.




The Court held that in publishing the Notices,
the 10 knew that the statements in the
Notices were false or they were reckless as to
the truth and falsity of the statements.



Furthermore, as the allegations in the Notices
were grossly exaggerated and were false and
defamatory of the Plaintiff, the Court held
that the 10’s sole or dominant motive was to
harm the Plaintiff. As such, the 10 was held
guilty of malice and the defence of qualified
privilege was not made out.



Fair Comment



Similarly as with the defence of justification,
the defence of fair comment failed because
the 10 failed to identify the comment which
they seek to say attracts the fair comment
defence, but the Court added that even if the
defence of fair comment is available to the |10,
the defence would also be defeated by
malice.




The court entered judgment against the 10 in
the total sum of HKS800,000 with interest.
This is comprised of $200,000 in general
damages for each of the Notices and a further
$200,000 in aggravated damages for each of
the Notices, since the 10 published the
Notices with malice and did not offer any
apology to the Plaintiff and threatened to
institute further defamation proceedings
against her.



PART 5

ANALYSIS OF ACTUAL CASE
SCENARIOS AND POINTS TO
NOTE BY PROPERTY MANAGERS



Other than the decided cases discussed
above, libel claims may arise in the context of
building management under various factual
scenarios



Examples

» A former employee of a management
company makes adverse comments on the

company’s performance and conduct while
managing the estate.



Examples

>

An owner in a housing estate publishes
statements in letters sent to the other owners
of the estate or in the media or by notices
posted in public streets, making various
accusations against the manager of the
estate.



Examples

>

IOMC member posted up a notice in the
common part of the building making various
accusations against a former employee of the
10, with a view to explaining to the owners
and residents why the employee was
dismissed.



See below sample demand letter issued by

lawyers and written apology of defendants

published as a term of settlement in libel
cases.



Sample of Demand Letter
(for reference only)
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Sample of Writien Apology
(for reference only)
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Satnple of Written Apology

{for reference only)

Dear Sirs,

[ write this letter to convey my sincere apologies for my defamatory statements
made against your company in the notice | wrote and posted up in the building
on [DATE).

Those statements include: -

[ ]

| confirm that all the said defamatory statemenis are unfounded and untrue, and |
hereby apologize for damaging the reputation and goodwill of your company as
a well-established and professional property management company.

| hereby retract all the said defamatory statements and | undertake that 1 shall
not publish any such statements or otherwise commit any libel against your
company in future.

Once more, please accept my sincere apologies and | will compensate your
company fully for all the incurred costs for your legal action taken against me
arising from the said defamatory statements.

Thank you for your kind understanding.

141



Points to Note



» Do not publish or convey any statements
which may be libelous even if requested by 10
or OC or any owner or occupietr.



Avoid making subjective comments while
making publication to owners, only stating

objective facts which are capable of being
proved if required.



» Do not exaggerate matters or attack other
persons’ conduct or integrity



»  Limit the scope and manner of publication on
a need-to-know basis.



Publications circulated internally within the
management company or within the
management committees or owners’
committees may also constitute libel.



»  Publications made through internet (e.g.

whatsapp, facebook, emails) may constitute
libel.



Assessment of Damages



The assessment of damages in a libel case will
usually be limited to general damages, which will
compensate the claimant for the effects of the
defamatory statement. The amount awarded
will depend on the claimant’s conduct,
credibility, position and standing, the subjective
impact of the libel he suffered, the nature of the
libel, the gravity of the libel, the method and
extent of its publication, the absence or refusal
of any retraction or apology, the defendant’s
conduct, and any other relevant factors.




Aggravated damages can additionally be
granted if there is any additional injury
caused to the claimant’s feelings by malice in
the publication or by the defendant’s conduct
after the publication of the defamatory
statements, such as his persistence in an
unfounded assertion that the publication was
true, his refusal to apologize, or cross-
examination during trial in a way that is
wounding or insulting to the claimant.



As a general note, taking a defamation case
to court will require substantial money and
time and will put a lot of pressure on the
parties. Even if the claimant wins the lawsuit,
the amount of damages awarded may not be
sufficient to pay the taxed-off legal costs (the
net amount of legal costs the successful
plaintiff has to bear after recovery against the
defendant), resulting in a lose-lose situation
for both parties.



While there are certainly considerations of
reputation and protection of goodwill
involved, for example when a lawsuit is
necessary to protect the good reputation of
the manager or 10 or to clear
misunderstanding, it may be advisable to
avoid libel litigations without good reason to
pursue them.



{END)

ALL COPYRIGHTS RESERVED BY THE
AUTHOR.

These notes are for reference only and
should not be relied upon to resolve any
dispute. If an actual case arises, please
consult legal opinion. Full judgments of
the Hong Kong cases may be downloaded
from the website www.judiciary.gov.hk.
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